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Abstract

This study examines the substantive defences raised in judicial proceedings, their jurisprudential
foundations, and the scholarly disagreements and opinions concerning them, with the aim of clarifying
the scope and parameters of such defences. It also examines the court’s position and role in achieving
justice and adjudicating cases in accordance with the soundest legal view. This is addressed through
an applied examination of three types of defences: the defences of duress in a sale transaction, the
defences that a sale transaction is simulated or sham, and the defences that the purchaser has engaged
in delaying or procrastinating payment. The research problem concerns the extent to which the
current legal framework and traditional defences are adequate to regulate emerging forms of sale
transactions, encompass them within the applicable legal framework, and provide legal protection
for contracting parties. The study also seeks to identify, analyse, and establish the jurisprudential
foundations of defences raised in sale disputes. The study aims to clarify the meaning of defences
raised before the courts during the adjudication of disputes; identify the characteristics of judicial
defences that distinguish them from other similar procedural mechanisms and their various forms;
identify the substantive defences relevant to sale disputes brought before the courts in the Kingdom of
Saudi Arabia; examine the jurisprudential foundations of these defences and the positions of Islamic
jurisprudence concerning them; and analyse relevant legal provisions and judicial decisions in order
to determine which views have been adopted in judicial practice.

Keywords

Litigation; defences; Substantive defences; Duress; Sales; Sham Transactions; Procrastination;
Purchaser.
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