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Summary

Influence of Custom in Determining Islamically Legal Rulings
According to the Jurists "Equitability of Marriage as a model" This study aims
to demonstrate the impact of customs and traditions in societies on the
jurisprudential opinions of jurists, and the extent of the power that custom has
so that it became a reliable source in framing legal rulings, the extent to which
the jurisprudential opinions of the jurists in that period was consistent with
the purposes of Sharia and its holistic rules, and the possibility of violating
these jurisprudential opinions based on customs and traditions. This eftect is
evident through a partial study about equitability in marriage, following the
inductive and analytical approach. The equitability in marriage is legitimate
to ensure the continuity of the marriage contract in accordance with the order
that Allah Almighty willed. The purpose of marriage is peace, amicability and
love, instigated from this verse: “He created for you mates from among
yourselves to find repose in them, and put between you all affection and
mercy. In this are Signs for those who reflect” (Surah Ar-Rum: verse ).
Equitability is the right of the woman and her guardians and is necessary for
the marriage contract. The woman on her own and her guardians have the
right to waive it. The jurists differed in the qualities considered in the issue of
equitability. The reason for their disagreement is due to the absence of an
explicit legal text on the qualities considered in equitability. The prevailing
custom was influential in the way the jurists think which led to their disparity
in the characteristics adopted by each of them. The basis for requiring the
qualities of equitability is the negation of shame and harm: removing disgrace
from guardians, and preventing harm from women. The study concluded that
the opinion of the Malikis is more likely to adopt that religion and condition
are considered qualities of equitability in order to ward oft disgrace from
parents and harm from women .

Keywords: custom, Islamically legal rulings, fundamentalist evidence,

equitability, marriage
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